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Agenda

 What will be the likely 

implications on 

employment law?

 A brief look back

 What is likely to change?

 What is not likely to change?

 When are things likely to 

change?

 What will be the likely 

implications on recruitment 

and retention of staff?

 What will happen to EU citizens’ 

rights after Brexit?

 The EU settlement scheme

 Duty to prevent illegal working

 Immigration-related dismissals



Employment law
Key points to take away

 The one thing that we definitely 

know is that things are uncertain

 Employment law is almost certainly 

not going to change overnight

 There may well be amendments to 

employment law as we know it, but 

these will likely be in the longer term

 We will move away from the 

jurisdiction of the European Court of 

Justice (ECJ)



Recruitment and retention
Key points to take away

 Get your head around the EU 

settlement scheme

 Communicate and educate your 

employees and management on 

the settlement scheme process

 Think about opportunities to 

upskill your existing workforce

 Put plans in place for recruitment 

after Brexit



Employment law
and Brexit



Britain and the EU
A long and rocky relationship

 The UK joined the EU in 1973

 Referendum on 23 June 2016

 We await the impending withdrawal 

of the UK from the EU

 The UK’s planned departure is 

currently 31 October 2019

 It is not clear whether the UK will 

leave with or without a deal



Employment law and
its EU heritage

 Many protections that employees 

enjoy at work are in place due to 

the UK’s membership of the EU

 Much of EU employment law has 

been brought into effect via UK 

legislation, which will remain in 

force post-Brexit unless and until 

amended



 The UK has come to expect a certain 

level of workplace protection, and 

wholesale changes to the likes of, 

for example, discrimination law, 

seem highly unlikely

 Many employment rights, including 

unfair dismissal and the minimum 

wage, do not in fact stem from 

the EU

Employment law and
its EU heritage



Exercise 1

 Here are some key employment rights 

that we currently have in the UK:

1. Unfair dismissal;

2. Minimum wage;

3. Unauthorised deduction from wages;

4. Pregnancy and maternity rights;

5. Paternity leave;

6. Working time;

7. Holidays and holiday pay;

8. TUPE;

9. Discrimination; and

10. Agency workers.

TASK:

Arrange each 

of these rights 

into the table 

in your handout 

to distinguish 

whether they 

are a UK-based 

right, an 

EU-based right, 

or a mixture of 

the two.



David Davis, MP, has indicated that existing 
employment law will not be radically changed

“Empirical studies show that it is not employment 

regulation that stultifies economic growth… Britain has 

a relatively flexible workforce, and so long as the 

employment law environment stays reasonably stable 

it should not be a problem for business.”

“There is also a political or perhaps sentimental point. 

The great British industrial working classes voted 

overwhelmingly for Brexit. I am not at all attracted 

by the idea of rewarding them by cutting their rights.”



Changes post-Brexit

 Things that are unlikely to change:

 Unfair dismissal rights

 Gender Pay Gap reporting

 National Minimum Wage and National Living Wage

 Modern Slavery Act 2015



Changes post-Brexit

 Things that are more likely to change:

 Transfer of undertakings (Protection of Employment) 

Regulations 2006 (‘TUPE’): harmonising terms

 Working Time Regulations 1998: 48 hour working week

 Equality Act 2010: a possible cap on discrimination claims



The European Court of Justice 
(‘ECJ’)

• Once the UK leaves, our courts will 

no longer be bound to follow future 

decisions of the ECJ.

• That said, it does ultimately depend 

on the UK’s future arrangements 

with the EU.



Summary

 I think that it is extremely unlikely that 

we will see wholesale changes to 

employment law post-Brexit.

 A lot of the principles that employees 

enjoy day-to-day are so entwined with 

our working life.



Summary

 Scrapping or reducing entitlements 

would be difficult from both a legal and 

employee relationship perspective.

 It may be that we see changes to laws 

that are particularly unpopular.



Recruitment, retention
and Brexit



Immigration was said 
to be, for many ‘leave’ 
voters, the central 
issue in the EU 
referendum

 Membership of the EU 

automatically subscribes 

the UK to free movement 

of persons within the 

EU, meaning uncapped 

immigration to the UK



Sector focus

 Industry sectors that are particularly dependant on 

either sourcing workers from the EU or access to the 

single market are potentially going to be most 

impacted by the UK’s departure from the EU

 Construction: Reliance on foreign skilled and unskilled labour

 Hotels and leisure: Reliance of foreign labour

 Higher education: Risk to £1.2b funding currently received from the 

EU. Risk to research projects and ‘brain drain’ as academics leave the 

UK and fewer students come to study in the UK

 Technology: Reliance on skilled labour from the EU



Exercise 2

 How do you think that your sector may be affected 

by Brexit?

 Do you have any concerns, or are you positive 

about the impact of Brexit?



EU settlement scheme

 If you are an EU, EEA or Swiss 

citizen, you and your family can 

apply to the EU Settlement 

Scheme to continue living in the 

UK after 30 June 2021

 If your application is successful, 

you will get either settled or 

pre-settled status

 It is free to apply to the scheme 

and you must make an application



Point your employees in the right direction

 Whilst things are uncertain, you can give your 

employees a steer as to what they need to do

 Regardless of whether there is a deal or not, it will 

be necessary for your EU, EEA or Swiss citizen 

employees to apply to the EU Settlement Scheme



Point your employees in the right direction

 31 December 2020: 

 The deadline for pre-settled status and settled status applications 

in the event of no deal

 30 June 2021:

 The deadline for pre-settled status and settled status applications 

in the event of a deal



Prepare your key messages

 To both:

 Senior leadership; and

 Europeans working in the UK 

before Brexit.

 Brexit is uncertain, but a 

lot is known about citizens’ 

rights and what it means 

for our people and our job 

candidates.



A chance to upskill?

The chief executive of a Berkshire-

headquartered online training course 

provider, Jazz Gandhum, has said:

“I think this is an opportunity for 

people to come forward, get 

themselves skilled and equipped 

to do a lot of these job roles so 

Britain doesn’t need to look 

outside of its borders“.



Right to work checks

 Deal: The Home Office has confirmed that 

until the end of the transition period on 31 

December 2020, employers do not have to 

check (or re-check current employees) that 

their European employees have applied for 

or been granted pre-settled or settled status.

 No deal: Despite some initial confusion, on 

28 January 2019, the Home Office confirmed 

that in the event of no deal, they will not be 

imposing any further right to work check 

responsibilities on employers.



Immigration-related
dismissals

 Two potentially fair reasons for 

dismissal:

 Continued employment would be breach 

of a statutory enactment; and/or

 Some other substantial reason (‘SOSR’).

 You must show that continued 

employment would actually 

contravene a statutory restriction 
(i.e. the employee does not have permission 

to work in the UK)



Harassment & bullying

 There have been a number of widely 

published incidences of racist behaviour 

by members of the public.

 You should be aware of the 

possibility of incidents of bullying 

and harassment in the workplace 

towards foreign workers, or those 

who voted ‘leave’ or ‘remain’.

 Be clear about the standards 

of behaviour expected.



Summary

 Right to works issues should only be 

considered at the later stages of 

recruitment selection.

 Carry out checks on all prospective 

employees, not just those who appear to 

be of non-British descent.



Summary

 Do not prevent individuals applying if 

they do not have the right to work at the 

date of the application.

 Once the right to work is established, 

ensure that individuals are not treated 

less favourably – employment terms, 

training and promotion.



Any
questions?


